May 13, 2010
Mr. Paul Eger, Commissioner






BY U.S. MAIL
Minnesota Pollution Control Agency

520 Lafayette Road North
Saint Paul, MN 55155-4194
Re:
MCEA Letter on Status of Lake Winona TMDL

Dear Commissioner Eger:

The Alexandria Lake Area Sanitary District (District) is in receipt of a copy of the Minnesota Center for Environmental Advocacy (MCEA) April 30, 2010 letter to the Minnesota Pollution Control Agency (MPCA).  Specific responses to MCEA’s allegations follow on the next page.

Setting aside the exceedingly rude and arrogant tone of MCEA’s letter (which goes so far as to involve the use of pejorative language, name-calling, and ascribing sinister motives to the MPCA and the District), the District notes for the record that although MCEA has involved itself in District permitting issues for approximately five years, MCEA has never requested to meet or talk to any District staff, consultant or ALASD board member regarding these issues.  MCEA’s attendance and participation in Lake Winona TMDL stakeholder discussions has varied between spotty and nonexistent.  MCEA’s appeal of the District’s NPDES permit had the net effect of delaying the important work that needs to be done to address the complex shallow-lake issues affecting Lake Winona.  And now, frustrated that the restoration of Lake Winona will not be as simple as MCEA apparently desires, MCEA seeks to delay the process further with another threatened lawsuit.
Conversely, the District has set forth specific, supported, scientific facts regarding the difficulties to be surmounted in bringing Lake Winona to a clear-water state.  The District believes it is utterly critical that the rough fish population be removed, and submergent aquatic vegetation be re-established, before further nutrient input reductions would improve conditions in the lake.  Otherwise, millions of treatment dollars will be wasted with no improvement in water quality.  We have early and often engaged with MPCA staff to work through these issues, attended every stakeholder group meeting, and made our positions known to stakeholders whether or not they agree with the District’s concerns.  The ALASD supports the TMDL process, even if at its conclusion we may not entirely agree with the outcome.  If additional time is needed to “get it right,” then that is time well spent.  Please remember that it is the District’s customers and local taxpayers that will ultimately pay the cost of reducing nutrient loading to Lake Winona as well as the remediation of Lake Winona.
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Attached please find the District’s specific comments on the main issues raised by MCEA’s letter of April 30, 2010.  We hope that MPCA will consider this information if it plans any reply to that letter.
Sincerely,

ALEXANDRIA LAKE AREA SANITARY DISTRICT

Bruce A. Nelson, Executive Director
cc:
Tinka Hyde, Region 5 Water Division Director, U.S. Environmental Protection Agency


Alan Williams, Esq., Office of the Attorney General


Lake Winona TMDL Technical Advisory Committee members (by e-mail)


ALASD Board members
Specific Comments on MCEA Letter of April 30, 2010
The following provides a brief response on key issues and assertions contained in MCEA’s April 30, 2010 letter:
Page 5 – MCEA asserts water quality in Lake Winona has worsened and that MPCA must move forward with the results of the draft TMDL that would impose a 0.042 mg/l limit in ALASD.

Response:  Water quality in Lake Winona has worsened over the last five years but not because of pollutant loadings from ALASD.  Carp now dominate the lake and are creating increased algal levels by mobilizing nutrients in the sediment.  It is this fact that has delayed the TMDL as the appropriate modeling approach and necessary remedial measures are now far more complicated.
Page 6/7 -  MPCA is late on finalizing the TMDL and cannot start the process over or consider the need for alternative or more appropriate criteria since a TMDL analysis has already been completed.

Response:
There is no specific deadline applicable to the development of this TMDL and MPCA is moving forward at an appropriate pace considering the complexities involved.  MCEA’s implication that the TMDL should be adopted regardless of whether valid concerns have been raised with respect to the model framework, necessary remedial measures or the proper water quality objective is not consistent with applicable rules, administrative law or the MPCA’s duty of care.  What would “severely tarnish the agency’s credibility” is not re-evaluating the situation given the new information at hand, but proceeding knowing these problems exist and will make restoration of the lake impossible unless addressed.
Page 8/9 – MPCA lacks authority to allow for an alternative water quality standard and there is no basis for setting a site-specific standard.
Response:
MPCA is presently authorized to alter application of eco-regional criteria where the facts justify that action.  Specifically, a neighboring eco-region criteria may be applied where the Commissioner concludes it is reasonable and appropriate. This is allowable because there is no precise delineation between eco-regions.  Lake Winona lies within 20 miles of the Northern Glaciated Plains eco-regional boundary and its historical use is agricultural.  Therefore, it is not unreasonable to consider this issue.  Such a change does not constitute adoption of a site-specific standard as the rules already expressly allow for this outcome.  It should be noted that MPCA has raised this possibility, not ALASD.  We agree, however, that the historical data do not indicate that this lake has similar characteristics to those used to set the North Central Hardwood Forest shallow lake objectives.  Thus, MPCA’s consideration of this issue is reasonable.  More importantly, unless the carp can be removed from this lake, the criteria need to be adjusted to reflect expected water quality conditions of a carp dominated lake.  Contrary to MCEA’s claims, all of these factors may be considered as part of the TMDL process as long as the applicable notice and comment opportunities are provided to the public.
Page 10/11 – Federal law prohibits a “stepped up” TMDL calculation and ALASD must implement severe reductions if mandated by the TMDL
Response:
MCEA misunderstands the nature of the current discussion on this issue.  While a TMDL must be calculated based on the applicable standard, that calculation has nothing to do with the timing of implementation measures or the ability to subsequently modify a TMDL for good cause.  The TMDL implementation can allow for certain measures to precede others and then allow for TMDL recalculation if the anticipated results do not materialize.  This occurs all of the time when new information becomes available to show TDML assumptions were misplaced.  The TMDL rules do not require the implementation of futile measures or those that are not necessary to achieve standards compliance or use protection.
